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HODGSON v.

SAGNER,

INC.

REMEDIES AGAINST UNIONS UNDER THE EQUAL PAY
ACT OF 1963: The Role of the Court
Hodgson v. Sagner, Inc.'
The Equal Pay Act of 1963,2 codified as an amendment to the
Fair Labor Standards Act of 1938 (FLSA), 3 provides that neither
employers nor labor organizations may engage in sexually discriminatory pay practices. 4

1. 326 F. Supp. 371 (D. Md. 1971).
2. 29 U.S.C. § 206(d) (1970).
3. 29 U.S.C. §§ 201-19 (1970).
4. The Equal Pay Act of 1963, 29 U.S.C. § 206(d) (1970), reads in pertinent
part :
(1) No employer having employees subject to any provisions of this section
shall discriminate, within any establishment in which such employees are employed,
between employees on the basis of sex by paying wages to employees in such
establishment at a rate less than the rate at which he pays wages to employees
of the opposite sex in such establishment for equal work on jobs the performance
of which requires equal skill, effort, and responsibility, and which are performed
under similar working conditions ... Provided, That an employer who is paying
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The express remedial purpose of the Equal Pay Act was to exert
the power of the federal government toward the elimination of wage
differentials based only on sex.5 That such discriminatory differentials
existed, and that federal action to remove them was past due, were
conclusions widely shared in Congress.' The passage of the Act made
a scheme of remedies already existing under the FLSA7 available to
correct sex-based inequalities. In Hodgson v. Sagner, Inc.,s the United
States District Court for the District of Maryland considered the operation of that remedy structure and found it required a judicial hand
on the scale.
Sagner, Inc. (the Company), a Frederick, Maryland garment
manufacturer, was notified in October, 1967, by the Baltimore Regional
Joint Board, Amalgamated Clothing Workers of America, AFL-CIO
(the Union), which represented the Company's employees, that it was
in violation of the Equal Pay Act. The Union specifically charged that
for two years the Company had been paying certain female cutters and
markers 9 at a rate which was forty cents per hour lower than that
received by male employees engaged in substantially similar work.' °
After prolonged negotiations with the Union, with attorneys for both
sides taking part, the Company agreed that it had been violating the
a wage rate differential in violation of this subsection shall not, in order to comply
with the provisions of this subsection, reduce the wage rate of any employee.
(2) No labor organization, or its agents, representing employees of any
employer having employees subject to any provisions of this section shall cause
or attempt to cause such an employer to discriminate against an employee in
violation of paragraph (1) of this subsection.
5. The Congressional purpose is more eloquently stated by § 2 of the Act:
(a) The Congress hereby finds that the existence in industries engaged
in commerce or in the production of goods for commerce of wage differentials
based on sex(1) depresses wages and living standards for employees necessary for
their health and efficiency;
(2) prevents the maximum utilization of the available labor resources;
(3) tends to cause labor disputes, thereby burdening, affecting, and
obstructing commerce;
(4) burdens commerce and the free flow of goods in commerce; and
(5) constitutes an unfair method of competition.
Equal Pay Act of 1963, Pub. L. No. 88-38, § 2, 77 Stat. 56.
6. See, e.g., 109 CoNG. REc. 8916 (1963) (remarks of Senator Hart) : "Justice
and fairplay speaks so eloquently in behalf of the equal pay for women bill that it
seems unnecessary to belabor the point. We can only marvel that it has taken us so
long to recognize that equity and economic soundness support this legislation."
7. 29 U.S.C. §§ 215-17 (1970).
8. 326 F. Supp. 371 (D. Md. 1971).
9. Cutters and markers prepare patterned sections of material for assembly
into garments.
10. Numerous cases have arisen based on the construction of the term "equal
work." It has generally been held to require not that the jobs be identical, but only
that they be "substantially" equal. See, e.g., Shultz v. American Can Co. - Dixie
Prods., 424 F.2d 356 (8th Cir. 1970) (women machine operators' work held to be
equal to that of male operators although male operators also spend some time
loading paper) ; Shultz v. Wheaton Glass Co., 421 F.2d 259 (3d Cir. 1970), cert.
denied, 398 U.S. 905 (1970) (wage differential based on fact that, unlike their female
counterparts, some male selector-packers did work of snap-up boys held to be
discriminatory); Wirtz v. Rainbo Baking Co., 303 -F. Supp. 1049 (E.D. Ky. 1967)
(fact that one male bun-boxer acted as truck driver one day a week held not to
justify paying him higher rate than women bun-boxers).
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Equal Pay Act, and offered to pay the twenty-two women involved
the amount due them." To this the Union objected, saying that an
outright payment to the women would cause "problems" among the
other employees in the cutting room. After further negotiation, the
Company agreed to a Union proposal that the twenty-two women be
paid one-quarter of the amount concededly due them and the remaining three-quarters be used to provide small raises to the other employees in the cutting room. The Company subsequently paid $7,442.84
to the twenty-two aggrieved women, and commenced paying the agreedupon raises to the other employees. 12
At this point, the Secretary of Labor brought an action on behalf
of the twenty-two women, alleging violation of the Equal Pay Act by
both the Company and the Union, and seeking the statutory remedies
of injunctions against both the Company and the Union against continued violation of the Act and payment by the Company of back compensation found by the court to be due the employees under the Act.
The issues at trial, as presented by the parties' pretrial briefs,'"
were expected to center around factual questions concerning whether
the work done by the female cutters and markers was "substantially
equal" to that done by their male co-workers and whether the Union
in fact "caused" the Company to discriminate. However, during the
trial, the Government moved to amend its pleadings 4 to conform to
the evidence so as to include a claim for damages against the Union
in addition to the remedies originally sought. 15 After allowing the
11. The amount due was calculated to be $29,771.36.
12. The Union also obtained a release and waiver from each of the
women which purported to waive any right she had under the Equaltwenty-two
Py
The court found that these waivers constituted "proof of the Union's intentAct.
to
violate the law, representing attempts by the Union to cover up the blatant manner
in which it bargained away the legal rights of 22 union members in favor of windfall
benefits conferred on 100 other union members." 326 F. Supp. at 376.
The waivers obtained from the 22 employees would probably have been
to either the Company or the Union in any event, against a suit for injunctiveuseless
relief
by the Secretary of Labor. Whereas the waiver stated as to each employee,
"I
hereby agree not to exercise these rights to have such a suit filed and I hereby agree
not to consent to such a suit," the Secretary does not need the consent of the
employee to sue for injunctive relief. See 29 U.S.C. § 217 (1970). In addition, the
waivers are substantially invalid as contrary to the principle that a statutory right
conferred upon an individual in the public interest to effectuate a legislative policy
cannot be waived or released by him. Brooklyn Say. Bank v. O'Neil, 324 U.S. 697,
704 (1945).
13. Brief for Plaintiff at 2, and Brief for Defendant Union at 2, 3, Hodgson v.
Sagner, Inc., 326 F. Supp. 371 (D. Md. 1971). The briefs are enlightening in that
neither of them at any point consider the issue which has become the focus of the
case on appeal. The Government's brief concentrated on the principle of liberal
construction of a remedial statute and on the requirement that the jobs be only
substantially equal." The Union's brief, only three pages long, simply denied that
it "caused" the discrimination. From this it may reasonably be inferred that neither
concerned party had any inkling of the novel remedy the court was inclined to apply.
If they had, the Government would most likely have tried to anticipate and support
it with some suitable rationale, and the Union would undoubtedly have argued long
and hard against it.
14. Under FED. R. Civ. P. 15.
15. The process whereby the Government came to amend its complaint
ask
for damages against the Union, a form of relief hitherto not sought by it intocases
of this type, is enlightening. At the beginning of the trial, after Mr. Harris, the
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amendment, the court found that discrimination had occurred as alleged,
and that the Union had "caused" the Company to give only partial
restitution to the aggrieved employees. On these facts, the court entered
a decree enjoining both the Company and the Union from further disGovernment's counsel, had stated the amount of unpaid back wages being claimed,
the following colloquy ensued:
THE COURT: Now, that claim would be against the company, I take it.

You are not claiming that against the Unions?
MR. HARRIS: The figure - the claim would be against the company as
to the wages, Your Honor.
THE COURT: The only relief you are asking against the Union is
injunctive relief.
MR. HARRIS: Yes, Your Honor.
THE COURT: All right.
Record, vol. 1, at 9, Hodgson v. Sagner, Inc., 326 F. Supp. 371 (D. Md. 1971).
At this point the government did not appear inclined to move to amend the complaint.
Somewhat later, during the Union's opening statement, when its counsel noted that
the government had not asked for damages against the Union, the court opined:
THE COURT: Well, I take it, though, if the Court were to find that
the Government was not entitled to damages against the company, the Government
would then say "Well, in that event, we'd certainly like to have them from
the Union."
Of course, you have three possibilities if the Government were to prove
itscase. You could have solely a judgment against the company or solely a
judgment against the Union or a joint judgment. You could have judgment
against both of them. But the Government's position, as I understand it, is
that primarily they are looking for damages from the company.
Record, vol. 1, at 23. When the Union's counsel responded to the effect that damages
against the Union could not properly be assessed because the Government had not
asked for them, the court turned to the Government counsel:
THE COURT: Well, let's clear that up. I take it that if the Court were
to find that you were not entitled to recover damages against the company, you
would then assert, as you did in your complaint, damages against the Union.
MR. HARRIS: Yes, we believe the complaint - we left the complaint
sufficiently broad to include an allegation against the Union. We are, as Your
Honor stated, primarily seeking the damages against Sagner, and that basically
is the position we'll take in the case but we do want to reserve the right to
make some other arguments.
THE COURT: If I were to hold that you were not entitled to damages
against the company, wouldn't you then say you were entitled to them against
the Union?
MR. HARRIS: Yes.
THE COURT: Suppose the Court were to find that the Union caused or
attempted to cause the discrimination? Then, under the Statute, you would
be entitled to damages from the Union; isn't that correct?
MR. HARRIS: I think we would want to reserve our right to argue
against the Union.
Record, vol. 1, at 24-25. As still another guideline, the court suggested:
THE COURT: And, of course, if there is no specific pleading, we would
always have the question whether to amend the pleadings to conform to the proof.
Record, vol. 1, at 25-26.
The actual motion to amend on the Government's part finally came during
the argument of a Union motion to dismiss at the end of the Government's case.
After Mr. Harris had argued that both the Union and the Company were at fault,
the court inquired:
THE COURT: The question I have, if this is your argument and this
is what you feel the evidence supports, why didn't you claim damages from
the Union also?
MR. HARRIS: Well, when the matter came up initially, Your Honor, I
indicated that we would intend to move to amend the complaint. I can do it
now, Your Honor. I can do it at the conclusion of the case but since the
matter has come up now, we would ask that the complaint be amended to
conform with the evidence by amendment of the concluding paragraph . . .
where it states "Unlawful withholding of payment of minimum wage compensation
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crimination, and holding them jointly and severally liable to the twenty6
two women employees for the unpaid wages due.1
The noteworthy aspect of the decision is the alacrity with which
the court applied a remedy not provided by the statute Although the
statute provides a varied scheme of legal and equitable remedies for
courts to apply, the Sagner court chose instead to fashion a remedy
which it thought to be more appropriate to the case. Whether this
unprecedented action by the court was indeed appropriate, in view of
the history and purpose of the statute and of the role of the courts
in enforcing it, forms the central issue on appeal. It is also the focal
point of this analysis.

I.
The brief portion of the Equal Pay Act referring to remedies
makes the same remedies available under the Equal Pay Act as are
applicable to other violations of the FLSA.Y Section 215 establishes,
among other things, that violations of the provisions of the Equal Pay
Act as part of the FLSA are unlawful.'" The statutory scheme of
by the Defendant corporation," we could ask that the phrase "the Defendant
corporation" be stricken and that in its place the phrase "Defendants" - "the
three Defendants" be inserted.
Record, vol. 2, at 239.
The formal argument of this motion began with Mr. Rubenstein for the
Union, who engaged in a lengthy colloquy with the court over whether or not
the amendment was proper procedurally. Record, vol. 2, at 252-57. The court then
turned to Government counsel:
THE COURT: Well, I won't have to hear from you on this, Mr. Harris.
Record, vol. 2, at 257. The court then delivered its opinion:
THE COURT: I am satisfied that the Government's motion to amend should
be granted.
After hearing argument, I see no prejudice to the Defendant Union. The
issues are essentially the same, insofar as the claim for damages is concerned,
as they would be insofar as the pending claim for injunctive relief is concerned.
I would say this, however: I would reserve the question of the amount of
damages. I don't think the Defendant Union has had an opportunity to examine
into the actual amount. But insofar as their liability is concerned, I think that
that should go forward and that the amendment should be made in the form
proposed by Government counsel, and that the Union would have to defend
in its case on both of these issues, both for injunctive relief and liability for
damages the same as the company.
Record, vol. 2, at 258.
16. The full amount found due was $22,328.52 plus interest and costs. The
court noted that the Company, in furtherance of its agreement with the Union, had
paid $11,000 to the other employees. Although this fact does not affect the amount
still due to the twenty-two aggrieved women, it could have had considerable effect
on the final outcome of the suit, had the court chosen to allow the Company damages
against the Union by way of indemnity (assuming the Company could have been
prodded into asking for them). See text accompanying note 71 infra.
17. 29 U.S.C. § 206(d) (3) (1970) reads: "For purposes of administration and
enforcement, any amounts owing to any employee which have been withheld in
violation of this subsection shall be deemed to be unpaid minimum wages or unpaid
overtime compensation under this chapter." Sections 216(b), (c), and 217, reprinted
in pertinent part infra notes 20-22, provide the enforcement mechanisms.
18. 29 U.S.C. § 215 (1970) reads:
(a) [Ilt shall be unlawful for any person(1) to transport, offer for transportation, ship, deliver, or sell in
commerce, or to ship, deliver, or sell with knowledge that shipment or
delivery or sale thereof in commerce is intended, any goods in the production
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remedies authorized gives broad latitude to aggrieved parties and to
the Government in proceeding against violations of the Act. A willful

violation of the Act exposes either employer or union or both to criminal prosecution, with conviction resulting in fine, imprisonment or
both.' 9 Aggrieved employees may sue employers either individually,
in groups, or by means of class suits; and they may recover, in addition to the unpaid wages due, an equal amount as liquidated damages,
20
As an alternative, employees may
plus attorney's fees and costs.
request the Secretary of Labor to act on their behalf in obtaining
unpaid wages from their employers, which he may do either adminis2
tratively or by means of a lawsuit. ' Finally, the Secretary of Labor
is empowered to sue on behalf of aggrieved employees to enjoin discrimination by employers and by labor organizations, and to restrain
2
The remedial purpose
the further withholding of unpaid wages.
of which any employee was employed in violation of section 206 or section
207 of this title ....
(2) to violate any of the provisions of section 206 or section 207 of
this title, or any of the provisions of any regulation or order of the Administrator issued under section 214 of this title;
(3) to discharge or in any other manner discriminate against any
employee because such employee has filed any complaint or instituted or
caused to be instituted any proceeding under or related to this chapter, or
has testified or is about to testify in any such proceeding, or has served
or is about to serve on an industry committee ....
19. 29 U.S.C. § 216(a) (1970) provides: "Any person who willfully violates
any of the provisions of section 215 of this title shall upon conviction thereof be
subject to a fine of not more than $10,000, or to imprisonment for not more than
six months, or both."
20. 29 U.S.C. § 216(b) (1970) reads:
Any employer who violates the provisions of section 206 or section 207 of
shall be liable to the employee or employees affected in the amount
this title
of their unpaid minimum wages, or their unpaid overtime compensation, as the
case may be, and in an additional equal amount as liquidated damages. Action
to recover such liability may be maintained in any court of competent jurisdiction
by any one or more employees for and in behalf of himself or themselves and
other employees similarly situated. . . . The court in such action shall, in
addition to any judgment awarded to the plaintiff or plaintiffs, allow a reasonable
attorney's fee to be paid by the defendant, and costs of the action.
21. 29 U.S.C. § 216(c) (1970) provides in part:
The Secretary of Labor is authorized to supervise the payment of the
unpaid minimum wages or the unpaid overtime compensation owing to any
employee or employees under section 206 or section 207 of this title and the
agreement of any employee to accept such payment shall upon payment in full
constitute a waiver by such employee of any right he may have under subsection
(b) of this section to such unpaid minimum wages or unpaid overtime compensation and an additional equal amount as liquidated damages. When a written
request is filed by any employee with the Secretary of Labor claiming unpaid
minimum wages or unpaid overtime compensation under section 206 or 207
of this title, the Secretary of Labor may bring an action in any court of
competent jurisdiction to recover the amount of such claim: Prozided, That
this authority to sue shall not be used by the Secretary of Labor in any case
involving an issue of law which has not been settled finally by the courts, and
in any such case no court shall have jurisdiction over such action or proceeding
initiated or brought by the Secretary of Labor if it does involve any issue
of law not so finally settled. The consent of any employee to the bringing of any
such action by the Secretary of Labor, unless such action is dismissed without
prejudice on motion of the Secretary of Labor, shall constitute a waiver by
such employee of any right of action he may have under subsection (b) of this
section for such unpaid minimum wages or unpaid overtime compensation and
an additional equal amount as liquidated damages.
22. 29 U.S.C. § 217 (1970) provides: "The district courts . . . shall have
jurisdiction, for cause shown, to restrain violations of section 215 of this title, including
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of the Equal Pay Act - the abolishment of wage differentials based
on sex - is amply effectuated by this scheme of remedies, which provides both for enforcement measures against discrimination and for
restitution to those who have been victims of discrimination.
The Sagner court verbalized the basis for its novel addition to
this remedial scheme in the following manner:
There is no apparent reason why a union which violates Section 206(d) should be treated any differently from an employer
violator. Equitably, both should be subject to the same type of
decree, which in order to give full relief would necessarily include a provision requiring the payment of wages illegally withheld or caused to be withheld as well as one prohibiting any
future violation of the law.
Whether or not there is an express statutory basis for the
ordering of this type of relief against the Union, this Court is
satisfied that within its general equitable powers, it may, if it
finds a violation of Section 206(d) (2), order an offending union
to repay to the Government for distribution to the employees
involved the wages that the Union caused to be wrongfully
withheld."3
Since the court thus appears to leave open the question of whether
support for its decree could be found in the express provisions of the
Equal Pay Act and FLSA, while asserting that its general equity
power in any case affords such a basis, it is necessary to examine
both areas in order to evaluate the Sagner decision.
II.
It is generally recognized that a remedial statute should be
liberally construed so as to accomplish the purpose for which it was
enacted.2 4 However, examination of pertinent legislative history will
show that while the FLSA does contain language which admits of
liberal construction - such terms as "equal work" and "cause, or
attempt to cause ' 25 - it will not bear the construction necessary to
backstop the sort of extra remedy found in the Sagner court's decree.
As originally enacted, the FLSA contained no provision for administrative or legal action by the Secretary of Labor to compel
in the case of violations of section 215(a) (2) of this title the restraint of any
withholding of payment of minimum wages or overtime compensation found by the
court to be due to employees under this chapter .... ." The term "restraint of any
withholding of payment" indicates an assumption that appropriate wages which have
not been paid are nevertheless due under the terms of employment and have been
"withheld" by the employer. By ordering the cessation of such "withholding," the
court in effect orders the employer to pay the employees an amount equal to the
difference between what they actually have been paid and what they should have
been paid.
23. 326 F. Supp. at 373.
24. See Roland Co. v. Walling, 326 U.S. 657 (1946); Tennessee Coal, Iron &
R.R. Co. v. Muscoda Local No. 123, 321 U.S. 590 (1944); United States v. Darby,
312 U.S. 100 (1941).

25. 29 U.S.C. §§ 206(d) (1), (2) (1970).
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payment of unpaid minimum wages or overtime compensation. Section 217 simply provided that courts could restrain violations which
were unlawful under section 215.26 Acting under section 217 in
1949, the Court of Appeals for the Second Circuit decided in McCornb
v. Frank Scerbo & Sons27 that an equity court had the power to decree
in an injunction action that back wages be paid by an employer to
his employees. Noting that a series of amendments28 to the FLSA
were pending before Congress at the time of its decision, the Scerbo
court commented: "whatever the deductions to be made from these
current proposals they do assume clearly - what to this writer at
least had seemed axiomatic - that the Congress has and had full
power to determine and control in such form as it deemed best the
manner of securing the remedies authorized by the Act."'29 Such a
power was clearly exercised by Congress in the 1949 amendments.
While a proviso was added to section 217 specifically excluding the
use of orders restoring back wages or assessing damages in injunction
proceedings,30 a new section 216(c) was added, empowering the Secretary of Labor to seek restitution on behalf of employees, if necessary by bringing representative actions to recover unpaid wages."'
As to the intended effect of these amendments, the Conference Report
concerning them stated:
This proviso has been inserted in section 17 of the act in view
of the provision of the conference agreement contained in section
16(c) of the act which authorizes the Administrator in certain
cases to bring suits for damages for unpaid minimum wages and
overtime compensation owing to employees at the written request
of such employees. . . .The provision . . .will have the effect
of reversing such decisions as McComb v. Scerbo .. . in which
the court included a restitution order in an injunction decree
granted under section 17.32
The 1949 amendments, enumerating in section 216(c) the ways
in which the Administrator of Wages and Hours could act on behalf
of aggrieved employees, gave the Administrator no authority to sue
for extra damages, but only the authority to recover the exact amount
of wages or overtime compensation not paid. In fact, the new section
216(c) provided that such action by the Administrator would con26. Fair Labor Standards Act of 1938, ch. 676, § 17, 52 Stat. 1069, as amended
29 U.S.C. § 217 (1970).
27. 177 F.2d 137 (2d Cir. 1949).
28. S. REP.No. 640, 81st Cong., 1st Sess. (1949).
29. 177 F.2d at 140.
30. Fair Labor Standards Amendments of 1949, ch. 736, § 15, 63 Stat. 919,
as amended 29 U.S.C. § 217 (1970).
31. 29 U.S.C. § 216(c) (1970). The Secretary's right to sue on behalf of
employees was limited: "[T]his authority to sue shall not be used by the Secretary
of Labor in any case involving an issue of law which has not been settled finally
by the courts . . . ." Id. The rationale of this limitation appears to have been that
the Secretary should only step in where a factual situation presented a clear case
of violation of the FLSA.
32. CONF. REP. No. 1453, 81st Cong., 1st Sess., 1949 U.S. CODE CONG. & AD.
NEws 2251, 2273.
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stitute a waiver of the right to sue for liquidated damages which the
individual employee had under section 216(b). 3
Sections 216 and 217 were further amended in 1961,"4 in order
to give the Administrator more power to bring actions on his own
initiative on behalf of employees. Since, under section 216(c), the
Administrator could only act at the request of aggrieved employees,
he had experienced difficulty in his attempts to make the act effective
against employers. 5 The Senate Report on the proposed amendment
noted:
This limitation has impeded the Secretary in his efforts to enforce the act since many employees who have not been paid in
compliance with the act are hesitant about requesting legal action
against their employers.
The bill therefore amends sections 16 and 17 of the act so
as to establish a more effective method of enforcing an employee's
rights by authorizing the Federal courts to order the payment
of the actual amount of unpaid wages due an employee in injunctive actions brought under section 17.86
The amendment deleted the 1949 proviso from section 217 and
provided in its place that the court's jurisdiction in injunction proceedings under section 217 included "the restraint of any withholding of payment of minimum wages or overtime compensation found
by the court to be due to employees under this chapter .

. . .""

It

added to section 216(b) the proviso that when the Secretary of Labor
files a complaint under section 217 asking for restraint of withholding, "[t.he right provided by this subsection ... shall terminate . .

.,,"

Thus the amendment specifically provided that the right of an employee to the liquidated damages provided by operation of section
216(b) would not be available once the Secretary sued for back
wages under section 217."9
The history of these sections of the FLSA indicates that Congress, which established the remedial structure, is jealous about the
tuning and balancing of its creation. When the Scerbo decision gave
a cast to the structure which Congress had not intended it to have,
33. 29 U.S.C. § 216(c) (1970).
34. Act of May 5, 1961, Pub. L. No. 87-30, § 12(a), 75 Stat. 74.
35. S. REP. No. 145, 87th Cong., 1st Sess., 1961 U.S. CODE CONG. & AD. NEws
1620, 1659 indicated that:
In calendar year 1960, investigative activities of the Wage and Hour and
Public Contracts Divisions revealed an estimated $30 million in unpaid minimum
wages and overtime compensation due nearly 200,000 employees. Of this amount,
$16 million has not been paid, and the Secretary has no authority, in the
absence of an employee request, to require payment.
36. Id. at 1658.
37. 29 U.S.C. § 217 (1970).
38. 29 U.S.C. § 216(b) (1970).
39. See S. REP. No. 145, 87th Cong., 1st Sess., 1961 U.S. CODE CONG. & AD. NEws
1620, 1659, indicating
[o]nce suit is initiated by the Secretary, the courts are authorized to require
payment of all minimum wages and overtime compensation found due and
unpaid. They are not, however, authorized to require payment of an additional
amount as liquidated damages.
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Congress by means of the 1949 amendment struck Scerbo down. In
doing so, however, it acknowledged the validity of the basis of Scerbo that there was a need for some governmental initiative on behalf of
aggrieved employees. To meet this need it provided the machinery
in section 216(c). Later, when it appeared that the mechanism was
still not operating as effectively as desired, Congress again, with the
1961 amendment, stepped in to make a modification giving the Secretary a less cumbersome means of obtaining, on behalf of employees,
the restitution of back wages. In the context of this close congressional guardianship of the FLSA remedy structure, it would appear
highly unlikely that a satisfactory argument could be made that the
structure of the statute supports judicial creation of new remedies.4"
III.
Recognizing, undoubtedly, the likelihood that support for the imposition of damages against the Union could not be found in the
express statutory provision of remedies, 4 the Sagner court fell back
upon the argument that its equity jurisdiction could properly be exercised to reach the same result. This conclusion it presumably drew
from the fact that section 217 explicitly confers equitable jurisdiction upon the court to enjoin discriminatory practices and to order
the restitution of back wages found to have been withheld in violation
of the Equal Pay Act.4" The court's rationale is faulty, however, in
that it takes far too broad a view of the proper scope of equity as
invoked under the FLSA.
As the basis for its view of the scope of equity power in this
case, the Sagner court invoked the Supreme Court's decision in
Mitchell v. Robert DeMario Jewelry, Inc.,45 which held that a district
court had the power, under section 217 as it existed after the 1949
amendments, to order an employer to reimburse employees for wages
lost as a consequence of being discharged in violation of section
215(a) (3) of the FLSA.44 The employer had contended that the
1949 proviso expressly precluded the ordering of such payments as
part of injunctive relief under section 217. Speaking for a majority
of six, Justice Harlan reasoned that whereas that proviso obviously
excluded injunctive orders compelling the employer to pay employees
40. Prior to the enactment of the Equal Pay Act of 1963, 29 U.S.C. § 206(d)
(1970), there was no mention of labor organizations in the FLSA. Therefore,
adjustment of the remedy structure which occurred before 1963 may be assumed
not to have been dealing with violations by a labor organization. Presumably,
Congress did not abdicate its control over the FLSA remedy structure with the
passage of the Equal Pay Act. From this, it may be inferred that the addition of
unions to the picture in 1963 did not give Congress cause to vary the remedy
structure, finding it adequate to deal with union violations of the act by means of
restraining orders as provided in section 217.
41. It is noted that the regulations promulgated pursuant to the statute do not
further illuminate any intent to impose damages against a union in a situation such
as the one in Sagner. See 29 C.F.tR § 800.106 (1971)
(application of Equal Pay
provisions to labor organizations); 29 C.F.R. § 800.166 (1971)
(recovery of wages
due, injunctions and penalties for willful violation of Equal Pay provisions).
42. 29 U.S.C. § 217 (1970).
43. 361 U.S. 288 (1960).
44. 29 U.S.C. § 215(a) (3) (1970). See note 18 supra.
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the unpaid minimum wages or overtime compensation found to be
due them as payment for hours worked at wages lower than those
required by the FLSA, it had nothing to say about compensation of
employees for wages lost due to illegal discharge from employment.
In the latter situation, no alternative form of remedy was available
under the statute, whereas in the former, the provisions of section
216 allowed recovery of unpaid minimum wages or overtime compensation in an action at law. Thus, to deny a restitution order under
section 217 in the DeMario situation would have been to deny the
discharged employees any compensation at all for the time lost due
to illegal discharge. Justice Harlan, recognizing the distinction between the type of situation he had in DeMario and that which would
arise where an employee was seeking unpaid minimum wages or overtime compensation rather than restitution of wages lost due to illegal
discharge, noted: "[i]n effectuating the policies of the Act the proper
reach of equity power in suits by the Secretary under the wage provisions of the statute, and that in suits under the discharge provisions,
are attended by quite different considerations, which, in passing the
1949 amendments, Congress evidently had in mind."4 5
Notwithstanding this basic distinguishing factor between DeMario
and Sagner - that the former concerned a situation where no statutory or common law remedy would apply if equity did not, whereas
in the latter an extensive set of statutory remedies was clearly applicable - the Sagner court nevertheless appears to have been impressed by the language in DeMario asserting the broad scope of
equity power under the FLSA.46 To see that this langauge is not so
freely applicable to the Sagner situation, it is useful to look at the
45. Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 288, 295 (1960).
46. 361 U.S. at 291-92, quoting Porter v. Warner Holding Co., 328 U.S. 395,
398 (1946): "And since the public interest is involved in a proceeding of this
nature, those equitable powers assume an even broader and more flexible character
than when only a private controversy is at stake. * * * [T]he court may go beyond
the matters immediately underlying its equitable jurisdiction * * * and give whatever
other relief may be necessary under the circumstances."
The Sagner court did not discuss the equity principles on which it relied
to support its decision; it simply cited DeMario. Several principles of equitable
jurisdiction may be explored to determine whether the Sagner court was correct.
Equity jurisdiction is said to exist where the remedy at law is inadequate. 1 J.
POMEROY, EQUITY JURISPRUDENCE § 217 (5th ed. 1941). But where an adequate
remedy at law does exist there is no such jurisdiction. Id. § 176. In addition,
equity jurisdiction is said not to exist where the right in question has been wholly
created by statute. Id. § 281. Applying these rules to the Sagner situation, even
if the extensive set of statutory remedies is somehow considered inadequate, equitable
jurisdiction would still appear to be foreclosed, but for the further consideration that
equity is specifically invoked by the statute involved. Hence we must add the
principle that where equity has jurisdiction over one facet of the case, it may decide
and deal with all issues before the court. Id. § 231. But this principle is circumscribed
by the limitation that where equitable jurisdiction is involved by statute for "special"
purposes, it does not "draw after it" the power to determine rights and remedies
specifically cognizable at law. Id. § 233. Whether the invocation of equity power
in § 217 of the FLSA would be considered such a "special" invocation is not clear.
Whether it would or not, the lesson to be gained from an attempt to apply these
venerable principles in a complex modern federal statutory context such as that of the
Sagner case is that they are virtually useless in their generality. It is for this
reason that the more productive course is deemed to be to analyze the Sagner court's
basis for its application of equity power by examining the specific line of authority
referred to by the court to see if it fits the Sagner situation.
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source from which Justice Harlan plucked it. Porter v. Warner
Holding Co.,4 7 upon which he relied heavily in the DeMario decision,

arose under the Emergency Price Control Act of 1942,48 a wartime
measure which established nationwide price controls. Section 205(a)
of that Act provided that where the Administrator of the Office of
Price Administration found that any person was engaging or about
to engage in violation of the act the Administrator could bring an
action for, among other things, "a permanent or temporary injunction, restraining order, or other order. ' 49 Section 205(e) granted a
right to sue for treble damages to noncommercial purchasers or tenants
who paid prices or rents higher than those authorized by the Act.5"
In addition, should no such person be available to sue one who overcharged under the terms of the Act, section 205(e) authorized the
Administrator to sue on behalf of the Government for damages. 51 In
Porter v. Warner Holding Co., the Administrator sued under section
205 (a), asking the court to enjoin the defendant from charging rents
which exceeded the rent ceilings, and to order the defendant to tender
to any tenant who had not brought an action under section 205(e)
a refund of all excess rents which had been collected. The defendant
claimed, and the district court5 2 and court of appeals5" agreed, that
section 205(e) operated to deprive an equity court of the power to
order such restitution under section 205(a). The Supreme Court
reversed, holding that, whereas section 205 (e) provided the exclusive
remedy for damages and penalties, it did not "whittle down the equitable jurisdiction recognized by § 205 (a) so as to preclude a suit for
restitution." 4 The Warner Holding Co. decision would, like DeMario,
seem at first glance to support the unbridled assertion of equitable jurisdiction once it was invoked by statute. In Warner Holding Co., there
was an alternative remedy provided by section 205 (e), whereby persons
who had been overcharged could seek to obtain damages. It must be
noted, however, that the statutory scheme did not provide for the Administrator to sue on behalf of injured parties, but only on behalf of the
United States when the injured parties sat on their rights.5 5 More importantly, the language found in section 205 (a) of the Emergency Price
Control Act of 1942, allowing the Administrator to seek "a permanent
or temporary injunction, restraining order, or other order"5 6 is far
broader than the language found in section 217 of the FLSA, which
authorizes the Secretary to ask the court "to restrain violations of section
215 of this title, including . .,the restraint of any withholding of payment of minimum wages or overtime compensation .... -17 Recognizing
47. 328 U.S. 395 (1946).
48. Ch. 26, 56 Stat. 23 (terminated 1947).
49. Id. § 205(a), 56 Stat 33.

50.
51.
52.
53.
54.
55.
56.

Id. § 205(e), 56 Stat. 34.
Id.
Bowles v. Warner Holding Co., 60 F. Supp. 513 (D. Minn. 1944).
Bowles v. Warner Holding Co., 151 F.2d 529 (8th Cir. 1945).
328 U.S. at 402 n.5.
Emergency Price Control Act of 1942, ch. 26, § 205 (e), 56 Stat. 34.
Ch. 26, 56 Stat. 33.

57. 29 U.S.C. § 217 (1970).
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the broad nature of its statutory mandate, the Warner Holding Co.
Court noted: "[t]he term 'other order' contemplates a remedy other
than that of an injunction or restraining order, a remedy entered in
the exercise of the District Court's equitable discretion.

' 58

Such an

analysis applied to the statutory language in Sagner would seem to
dictate that since section 217 of the FLSA speaks only of "restraint,"
the discretion to be exercised by the court is much narrower.
Thus, although both DeMario and Warner Holding Co. speak
of the statutorily conferred equitable jurisdiction of the court in expansive terms, their factual surroundings do not support as broad
a conception of that jurisdiction as do their words.
Another litmus whereby. the Sagner decision may be tested is
the general equitable principle that a court of equity will not assess
punitive damages unless specifically provided by statute.59 There can
be little doubt that the damages assessed by the Sagner court against
the Union were essentially punitive in intent although the effect is
masked somewhat by the court's assessment of them in terms of joint
and several liability with the Company for back wages.60 That the
court saw them as punitive is clear from the opinion, where, regarding the Union's contention that the court had no power to assess
such damages, it noted: "If that position were correct, a union which
had caused an employer to illegally withhold wages from its employees would be subject to no more than future restraint. Its past
violation of the law would go uncorrected and unpunished; it could
merely be prevented from breaking the law in the future."'" The idea
that equity will not assess punitive damages has, however, been attacked, and has been held inapplicable where the court also sits as a
court of law."2 The rationale underlying such a holding is that where
the same court sits as a court of both law and equity, it is not, as
were the older equity courts, "intrinsically limited to granting remedies
solely equitable in historical origin. '"63 In awarding punitive damages
in such a situation, a combined court is ostensibly simply applying the
legal remedy that would have been available to it in the absence of
equity jurisdiction. Thus where an applicable legal remedy provides
for punitive damages, there is ample rationale for the proposition that
the fact that the court also sits as a court of equity should not deprive
the litigant of his appropriate legal remedy. Such is not the case in
the Sagner situation, however, because there is no applicable legal
58. 328 U.S. at 399.
59. See Elizabeth v. Pavement Co., 97 U.S. 126 (1878); Coca Cola Co. v.
Dixie Cola Laboratories, 155 F.2d 59 (4th Cir. 1946), cert. denied, 329 U.S. 773
(1946) ; United States v. Bernard, 202 F. 728 (9th Cir. 1913).
60. It is also noted that the effect of the Sagner decision as it stands is to
release the Company from half of its statutory liability. This appears to affect
adversely the remedial value of the statutory scheme which is in part dependent upon
speed of recovery, which in turn depends upon the supposition that union coercion is
no defense to an action against a company for the statutory remedy. Cf. Robinson v.
Lorillard Corp., 3 BNA FEP CAs. 653 (4th Cir. 1971) ; Robertson v. Alaska Juneau
Gold Mining Co., 157 F.2d 876 (9th Cir. 1946).
61. 326 F. Supp. at 373 (emphasis added).
62. See I.H.P. Corp. v. 210 Central Park S. Corp., 12 N.Y.2d 329, 189 N.E.2d 812,
239 N.Y.St2d 547 (1963).
63. 189 N.E.2d at 813, 239 N.Y.S.2d at 548.
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remedy of damages against the Union. 4 Thus one may postulate
that the equitable prohibition of nonstatutory punitive damages should
apply. This conclusion does not suffer when applied to the DeMario
touchstone, whereby the granting of wages lost due to illegal discharge was purely compensatory, nor does it do violence to the
Warner Holding Co. rationale, wherein the Court explicitly recognized a penalty-restitution distinction:
An order of restitution is not a judgment for damages or for
penalties. It compels compliance and is restoration of the status
quo which falls within the recognized power of a court of equity. 65
Examination of the authority underlying the Sagner court's conclusion that its "general equitable" power was sufficient to support its
decree shows that one cannot glean language about the broad extent
of equity power from the cases without also taking the attendant distinguishing features. These features, when applied to the Sagner fact
pattern, militate toward the conclusion that the proper scope of equity
power is not what the Sagner court assumed it to be.
IV.
To say that neither statutory language nor the proper reach of
equity power will support, at the Secretary of Labor's behest, the assessment of damages against a union which causes discrimination is not to
say, as the Sagner court seemed to feel it is, that "a union which had
caused an employer to illegally withhold wages from its employees
would be subject to no more than future restraint,"6 or that "[i]ts past
violation of the law would go uncorrected and unpunished."6" In its
apparent quest for punishment, the court ignored the existence of a
criminal penalty for willful violation of the Act.6 In addition, there
may be sufficient basis at law, without distorting the intent of those who
fashioned the present injunctive relief section, to see to it that a union
which "causes" an employer to withhold wages illegally is subjected to
more than prospective restraint. It has been suggested that where a
union actually causes an employer to discriminate, the employer may
have a right of indemnity against the union for losses incurred by the
employer as a result of such discrimination. 9 The defendant Union in
64. The only possibility of legal remedy directly against the Union would arise
if, for some reason, the Company were unable to respond with the statutory remedy,
in which case the Union might be liable directly to the employees or to the Secretary
on their behalf in tort. See note 69 infra and accompanying text.
65. Bowles v. Skaggs, 151 F.2d 817, 821 (6th Cir. 1945), relied on in Porter
v. Warner Holding Co., 328 U.S. 395, 402 (1946).
66. 326 F. Supp. at 373.
67. Id.
68. 29 U.S.C. § 216(a) (1970).
It is noted that the maximum criminal fine
under the act would, in fact, exact approximately the same amount of money from
the Union as its joint and several liability with the Company does, while leaving
the employees' and Secretary's statutory remedy against the Company alone fully
intact.
69. See Murphy v. Miller Brewing Co., 307 F. Supp. 829 (E.D. Wis. 1969);
Wirtz v. Hayes Indus., 18 Wage & Hour Cas. 590 (N.D. Ohio 1968).
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Sagner unsuccessfully relied on the case of Wirtz v. Hayes Industries,"
in which an employer, facing an action by the Secretary under the Equal
Pay Act, filed a third party complaint against its employees' union seeking contribution on the theory that, since the allegedly discriminatory
wage scale had been negotiated between the company and the union,
both should be equally liable for it. The Hayes court dismissed the third
party complaint on the basis that the mere act of negotiating the wage
scale was not within the meaning of the terms "cause, or attempt to
cause" in section 206(d) (2), especially where evidence was introduced
to show that the union had fought the illegal wage scale throughout the
negotiation. In significant dictum, the court stated that courts did not
have the power under the Act to hold. unions jointly liable in damages, 71
and continued:
This does not mean, however, that a suit could never lie in a
third-party complaint against a union for contribution in a case
arising under this Act, for a third-party plaintiff may state a claim
grounded upon common law theories of recovery, or upon the
evolving body of federal labor law being fashioned by the federal
72
courts.
The most likely common law theory upon which a company might
base a third party claim against a union which has coerced it into discriminatory wage policies may be found in the expanding field of tort
law. The most promising tort appears to be that of "interference with
contractual relations. ' 7' Although the common situation in which this
theory is applied is one in which the defendant has caused someone to
breach a contract with the plaintiff, 74 a few courts have held that re70. 18 Wage & Hour Cas. 590 (N.D. Ohio 1968).
71. The reasoning used by the Hayes court to support this conclusion is
germane:
A reading of the statute and its legislative history does not disclose a purpose
to make the union jointly liable in damages, but rather to give the Secretary
of Labor power to enjoin violations of the Fair Labor Standards Act where a
union is responsible, as well as power to enjoin employers from future violations
and require payment for past ones .... If the courts are given the express power
to restrain the withholding of payments due employees by reason of past sex
discrimination in violation of the Act, it is impliedly only given that power
against the employer, for the union would not be "withholding . . . payment of
minimum wages. . .". Therefore, the only power given the District Courts
against unions by this Act would be an injunction under section 217 to restrain
the conduct prohibited in section 206(d) (2).
Id. at 592.
72. Id. See also Murphy v. Miller Brewing Co., 307 F. Supp 829 (E.D.
1969), in which female plaintiffs sued their employer under the Equal Pay Wis.
Act,
and the employer joined the union as a fully liable third party because the union
had signed the collective bargaining agreements which encompassed the discriminatory pay structure. The court dismissed the third party claim on the merits, holding
that the Equal Pay Act requires and the company could not prove "some sort of
affirmative action by the union involved." 307 F. Supp. at 839. One may infer
from this holding that if the court had found "affirmative action" by the union, it
might have allowed the third party claim to succeed.
73. See W. PROSSER, TORTS § 129 (4th ed. 1971).
74. See, e.g., Carolina Overall Corp. v. East Carolina Linen Supply, Inc., 8 N.C.
App. 528, 174 S.E.2d 659 (1970) (defendant laundry service induced one of plaintiff

380

MARYLAND LAW REVIEW

[VOL. XXXI

5
covery may be had for forcing the plaintiff himself to breach.7 An
analogous situation exists in Sagner, wherein the court found that the
Union had caused the Company to breach its legal obligation to pay
fair wages to its employees. A drawback in applying this theory to the
Sagner situation would appear to exist, however, in that the Company,
despite pressure from the Union, still had a choice and could have refused to accept the Union proposal. It might, therefore, be said that
the Company consented to the discriminatory practices. Such consent
7'
would appear to negate the existence of any tort at common law.

If,

however, it was found that the Company had no reasonable choice but
to accede to the demands of the Union, then its compliance could be seen
as consent under duress, which would not negate the tort.
Another theory upon which a claim by the Company against the8
Union might be grounded is that of "Prima Facie" or nameless tort.
This tort arises from the simple but logical proposition that, "[w]hen
it becomes clear that the plaintiff's interests are entitled to legal protecthe claim
tion against the conduct of the defendant, the mere fact '7that
9
is novel will not of itself operate as a bar to the remedy." Here again
the consent and duress arguments would appear relevant to the determination of whether or not the plaintiff's interests are in fact entitled to
protection.
A further difficulty arises with respect to either of these tort theories
in considering the appropriate measure of damages in the Sagner situation. Here there is little damage to the Company which can be shown
to have been caused by the Union. Logically, the Company could not
recover damages for the back wages owed the aggrieved employees,
since that amount had been withheld and was, therefore, legally due
prior to the activities of the Union which would form the basis for an
of extra
indemnity suit. However, the Union did coerce the payment
80
amounts to employees not involved in the discrimination. That sum,
plus attorneys' fees incurred during the litigation which resulted from
Sagner's failure to pay the back wages, may be seen as damage sustained by the Company. It would appear to be even less fruitful for the
Company to seek recovery from the Union based on "the evolving body
of federal labor law" as suggested by the Hayes court. National labor
laundry service's route salesmen to breach his employment contract with plaintiff) ;
Lumley v. Gye, 118 Eng. Rep. 749 (1853) (performer induced to breach contract

with plaintiff and perform in defendant's theatre).
75. See Sumwalt Co. v. Knickerbocker, 114 Md. 403, 80 A. 48 (1911) (plaintiff
ice company induced by defendant ice supplier's threats to breach contract with one of
plaintiff's customers); Bacon v. St. Paul Union Stockyards Co., 161 Minn. 522,
201 N.W. 326 (1924) (defendant stockyard company refused to allow plaintiff
livestock dealer on its premises, thereby causing plaintiff to breach his contract of
employment with a livestock commission company).
76. Cf. W. PRossER, TORTS § 18 (4th ed. 1971).
77. Id.
78. The appellation was coined by Justice Holmes: "prima facie, the intentional
infliction of temporal damage is a cause of action, which as a matter of substantive
law, whatever may be the form of pleading, requires a justification if the defendant
is to escape." Aikens v. Wisconsin, 195 U.S. 194, 204 (1904).
79. W. PROSSER, TORTS § 1, at 3-4 (4th ed. 1971).
80. At the point when the Secretary of Labor brought suit, the Company
allegedly had paid $11,000 to the other employees. See note 16 supra.
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legislation is directed toward the regulation of collective bargaining
between employers and labor organizations. The Labor Management
Relations Act"' creates a category of proscribed activities, called unfair
labor practices,"2 which are punishable and enjoinable through proceedings before the National Labor Relations Board. 3 The Act provides,
however, that the remedies available are exclusively within the jurisdiction of the Board. 4 A court would, therefore, seem to be foreclosed
from giving any remedy for an unfair labor practice by the Union in the
Sagner situation. In any case, none of the unfair labor practices established by the Act would appear to apply to the Union's actions which,
according to the court, consisted of a "suggestion" that the Company
violate the terms of the Equal Pay Act.
Rounding out the panoply of remedies available to a court desirous
of having the burden fall more heavily on the Union, there is the possibility that a cause of action may be "implied" from the existence of the
statute and the fact that the Union violated it. Implication of civil causes
of action from federal regulatory statutes has been recognized, 5 but
appears previously to have been limited to application in favor of the
class sought to be protected by the statute,8" which, in the case of the
FLSA, does not include employers who themselves choose to violate
the act.
CONCLUSION

It is submitted that the Sagner decision is unsupported by history
and logic, and that dictum in the Hayes case which was discounted
by the Sagner court suggests a more appropriate means of handling
cases in which a union has caused an employer to discriminate against
employees, within the meaning of the Equal Pay Act of 1963. To be
sure, the equity power of the court is broad and should be used as necessary to provide the remedy intended by the Act. However, it should
not be used to create a new sanction which was clearly not contemplated
in the enabling legislation. There is no basis in Sagner, as there was in
DeMario, to fear that the injured employees will suffer if the statutory
remedies are not supplemented by a dose of general equity. The only
fear, clearly expressed by the Sagner court, is that insufficient punishment will be meted out to the Union. The gratuitious provision of such
punishment, unless necessary to accomplish the remedial purpose of the
Act, is a legislative function in the most basic sense of the term, since
it creates a punishment different from that already provided.
In its present form, Sagner could have a profound influence on any
subsequent Equal Pay Act case involving a union. The facts found by
the Sagner court are ambiguous as to whether the Union was wholly or
81. 29 U.S.C. §§ 141-87 (1970).
82. 29 U.S.C. § 158 (1970).
83. 29 U.S.C. § 160 (1970).
84. Id. § 160(a). "This power [to provide remedies] shall not be affected by
any other means of adjustment or prevention that has been or may be established
by agreement, law, or otherwise."
85. See Note, Implying Civil Remedies from Federal Regulatory Statutes,
77 HARv. L. REv. 285 (1963).
86. See, e.g., Texas &Pac. Ry. v. Rigsby, 241 U.S. 33 (1916).
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only jointly responsible for the discrimination. The court stated: "[t]he
Union caused the entire amount not to be paid by the Company. The
Company, for reasons of expediency, went along with the Union's proposal.""7 Arguably, if the Company went along for "reasons of expediency," then it had a choice, and, therefore, the Union only concurrently "caused" the discrimination. Thus, in future cases filed under
section 217, the Secretary of Labor will be able to cite Sagner as authority for asking damages against any union found to have taken part
in an employer's decision to discriminate. Joint and several damages,
such as those assessed in Sagner, would relieve employers of half the
wage liability they had previously incurred, while unions would face
heretofore uncontemplated "punitive" damages. One clear purpose of
the Equal Pay Act - to see that aggrieved employees are expeditiously
and fully reimbursed - would be vitiated, since treatment of the back
wages as joint and several damages would probably lead to delay in collecting them. The better approach would be to carry out the letter of
the statute by ordering the employer to repay the wages withheld, and
let him bring an action against the union for whatever damages he can
prove the union caused him to sustain.
87. 326 F. Supp. at 376-77.

